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Purpose: Malpractice premiums have increased by up to 57% for urologists in the last 3 years, for which the reasons are not
clearly reported. We sought to better understand factors contributing to the current medical malpractice crisis in urology.
Materials and Methods: Working with the Medical Liability Mutual Insurance Company of New York State we evaluated
malpractice claims in urology that were closed with indemnity payment between 1985 and 2004. Individual claims were
assessed for the purported negligent act, the procedure when applicable and the expense incurred. We also evaluated the
impact of new technologies, eg laparoscopic nephrectomy, on reported claims.
Results: A total of 469 urology malpractice claims were closed with indemnity payment during the period evaluated for a
total loss indemnity of $99,335,431. The number of files closed with indemnity payment yearly remained relatively constant
at an average of 22 claims. The average indemnity payment increased each year and after correcting for inflation a 191%
increase was observed for the period evaluated. The greatest number of claims was related to postoperative events (total of
101), followed by intraoperative events (96), failure to diagnose a given condition (60), medication administration error (21)
and a foreign body left following surgery (20). In the area of new technologies laparoscopic surgery accounted for 4 claims and
transurethral needle ablation accounted for 1. Vasectomy accounted for 8 claims.
Conclusions: In the current study surgical procedures were the greatest generator of claims with the most common being
oncological. Emerging and new technologies, eg laparoscopy and robotics, did not account for the increase in indemnity
payments observed to date. Only further investigation will determine whether this is secondary to a lag time in the closure
of suits related to these emerging technologies or to a lack of such suits. The actual number of claims closed with indemnity
payment yearly remained relatively constant. However, the indemnity payment per claim far outpaced that expected for
inflation. The observed increase in indemnity payment per claim would appear to be a significant contributing factor to the
current malpractice crisis in urology.
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M
alpractice premiums have increased by up to 57%
for urologists in the last 3 years and have led some
to suggest that the field of urology is experiencing a

malpractice crisis.1 There is evidence that physicians are
increasingly practicing defensive medicine, ordering more
tests than may be necessary and avoiding patients with
complicated conditions.2 The American Medical Association
has identified 20 states in crisis and an additional 23 show-
ing problem signs.3 The AUA surveyed 683 members in 47
states to evaluate the impact of malpractice concerns on
urological practice. This study revealed that 58% of respond-
ers reported referring difficult and complex cases, 60% re-
ported limiting the scope of their practice and almost 25%
reported considering relocating to another state to practice
due to malpractice concerns. Resnick has suggested that,
while insurance companies, lawyers and the medical com-
munity blame each other, the ongoing crisis threatens to
limit care availability to patients with complex problems.4

In light of these valid concerns we sought to better un-
derstand factors contributing to the current medical mal-
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practice crisis in urology. Specifically we examined the most
common alleged negligent acts resulting in payment, the
impact of new and emerging technologies, and indemnity
payment trends with time. We hoped first and foremost that
these data would serve to decrease the liability risk of prac-
ticing urologists.

METHODS

Urological malpractice claims filed with the MLMIC of New
York State and consecutively closed between 1985 and 2004
with indemnity payment were reviewed retrospectively. Anon-
ymous claims data were provided by that company to us for
this purpose. The MLMIC is the largest underwriter of profes-
sional liability insurance coverage for the health care industry
in New York State, currently insuring approximately 19,000
physicians and 3,300 dentists. The MLMIC operates across
New York State and covers all aspects of the health care
delivery system. The MLMIC insures 400 of the 1,100 urolo-
gists practicing in New York State. Data regarding the profes-
sional designation, ie M. D. and D. O., of the insured and
American Board of Urology certification were not provided.

Claims were considered urological malpractice when the
insured practitioner was a urologist. The claim in most cases

was directly related to the practice of urology, ie radical
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nephrectomy, but it also included alleged negligent acts
related to additional clinical data, ie the lack of appropriate
action in addressing a lung abnormality on chest x-ray.
Individual claims were assessed for the purported negligent
act, the procedure when applicable and the expense in-
curred. We also evaluated the impact of new technologies, eg
laparoscopic nephrectomy, on reported claims. Data in-
cluded cases CWIP. They did not include expense payments,
institutional cases or physician extender cases. In addition,
a literature search using the MEDLINE and PubMed search
engines was performed. Relevant reports were also obtained
from professional and lay press periodicals.

RESULTS

From 1985 to 2004, 469 urology malpractice claims were
closed with indemnity payment for a total loss indemnity of
$99,335,431. The number of files CWIP yearly remained
relatively constant at an average of 22 claims (table 1). The
average indemnity payment increased for each of the years
reported (table 1). When corrected for inflation, this repre-
sented a 191% increase for the period evaluated.

Table 2 shows that the greatest number of claims CWIP
(101) was related to postoperative events. These events were
incontinence (22), renal failure (17), cardiac related (12),
fistula (12), infection (9), hemorrhage (8), stricture (8), im-
potence (7), nerve injury (4), and urinary retention (3).

The alleged claim of negligent surgery resulted in the
second largest number of claims CWIP for 1985 to 2004
(table 2). These cases were categorized by subspecialty. The
greatest number of claims were related to oncological oper-
ative procedures (46), followed by endourological stone sur-
gery (25), transurethral prostate resection (15), female uro-
logical surgery (6) and pediatric surgery (4).

Alleged failure to diagnose a given condition represented
60 claims (table 2). Claims may have been related to a
primary urological diagnosis, ie bladder cancer but they also
included alleged negligent acts related to additional clinical
data, ie the lack of appropriate action in addressing a lung
abnormality on chest x-ray. These claims most commonly
involved malignancy except testicular torsion. In descending
order of frequency they were failure to diagnose prostate
cancer (10), renal cancer (9), bladder cancer (8), testis cancer
(7), testis torsion (7), appendicitis (3), spine cancer (2), lung
cancer (2) and abdominal aortic aneurysm (1).

Medication administration error accounted for 21 claims.
A foreign body left during surgery represented 20 claims.
There were 8 claims of alleged negligent management of
testicular torsion, in addition to and distinct from 7 reported
as a missed diagnosis. Vasectomy accounted for 8 claims.

Laparoscopic pelvic lymph node dissection accounted for
4 claims. There were no claims CWIP to date related to

TABLE 1. Urological malpractice files CWIP and average
indemnity payment in select years during study period

Yr No. Files CWIP
Av Indemnity Payment

($)

1985 21 51,000
1990 24 120,000
1995 30 153,000
2000 29 343,700

2003 25 426,800
laparoscopic nephrectomy, laparoscopic prostatectomy or ro-
botic assisted laparoscopic prostatectomy for the period
studied.

DISCUSSION

When a physician assumes the duty of patient care, that
physician may be accused of breach of that duty based on
acts or omissions in the course of the professional relation-
ship. Although it is generally agreed that adverse events in
the course of medical care far exceed the number of cases in
litigation,5 medical litigation will probably have a continu-
ing role in the life of the physician. Urologists are not im-
mune to this risk. A study reported in 1998 examined the
frequency of malpractice suits against urologists.6 In that
study an anonymous survey was used to obtain personal
malpractice history from 356 urologists divided into 2
groups. Group 1 comprised 110 urologists listed in the Best
Doctors in America and group 2 comprised 246 candidates
for recertification by the American Board of Urology in 1996.
The response rate in group 1 was 83%. Of the respondents 70
(77%) had been sued and there was an average of 2.36 claims
per physician who had been sued. In group 2 122 respon-
dents (49%) reported a claim against them for an average of
1.9 claims per physician who had been sued.

In 1977 Koontz and Russell reported urological liability
claims.7 Data on claims made against urologists were ob-

TABLE 2. Urological malpractice claims closed with indemnity
payment by category according to frequency alleged during

study period

No. Claims

Postop events: 101
Incontinence 22
Renal failure 17
Cardiac 12
Fistula 11
Infection 9
Hemorrhage 8
Stricture 8
Impotence 7
Nerve injury 4
Urinary retention 3
Peritonitis 2

Negligent surgery/perforation: 96
Oncological 46
Endourological stone surgery 25
Prostate transurethral resection 15
Bladder suspension/cystocele 6
Pediatric 4

Failure to diagnose: 60
Prostate Ca 10
Renal Ca 9
Bladder Ca 8
Testis Ca 7
Testis torsion 7
Appendicitis 3
Spine Ca 2
Lung Ca 2
Aortic aneursym 1

Medication administration error 21
Foreign body left during surgery 20
Miscellaneous:

Penile prosthesis 9
Testis torsion 8
Vasectomy 8
Laparoscopic peritoneal lymph node dissection 4
Transurethral needle ablation 1
Surgery to wrong kidney 1
Incisional hernia 1
tained on 230 from the St. Paul Companies for October 1973
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to September 1975, from The Travelers Insurance Co., con-
sisting of 94 open claims as of December 1975, and on 44
from the National Association of Insurance Commissioners
between July and September 1975. These investigators con-
cluded that simple operations such as vasectomy (15 claims)
were most likely to lead to a malpractice claim. They sug-
gested that a lack of information received by the patient was
an apparent problem. They recommended more in-depth
reporting of claims and a format for such dissemination.
They also suggested dedication of a section of the Journal of
Urology, and the use of sectional and national meetings
toward this cause.

Kahan et al recently reported on 259 medical malpractice
claims against urologists consecutively closed between 1995
and 1999.8 These investigators used malpractice claims pro-
vided by The St. Paul Companies. Allegations bringing claim
in decreasing order of frequency were surgical mishap (159
claims), failure to diagnose (42), improper treatment (40),
other (10), consent (6) and equipment failure (2). The most
common specific types of operations in the surgical mishap
category were endoscopy (22%), orchiectomy (14.8%), penile
prosthesis(11.8%),nephrectomy(8.9%),prostatectomy(6.7%),
circumcision (5.2%) and bladder suspension (2.9%). Of the
169 cases for which data regarding specific claims of negli-
gence were available postoperative complications not includ-
ing death were the most frequent (39%), followed by an
inadvertent act during surgery (21.8%), performing the
wrong procedure (17.7%), death (11.2%) and equipment left
following surgery (8.2%). Of the 259 claims brought 115 had
a known disposition, including 24 settled before judgment,
70 voluntarily dismissed by the plaintiff and 21 that went to
trial with a judgment rendered.

In the current study claims data were obtained for a
period of almost 2 decades. We limited our analysis to claims
CWIP, of which there were 469 or approximately 20 yearly.
We anticipated finding an increasing number of claims
CWIP yearly and a significant number related to complex
laparoscopic procedures. We found neither to explain the
concerns of a current malpractice crisis in urology. Our data
indicate that indemnity payments have increased substan-
tially by 191% after correcting for inflation for urological
malpractice cases closed by a single insurer in the New York
State. The observed increase in indemnity payment per
claim would appear to be a significant contributing factor to
the current malpractice crisis in urology. Our finding of an
almost 10% increase in indemnity payment yearly for claims
closed is in accordance with the results of the study of
Gullapaiil, which anticipates a 1% deceases in the number of
claims in 2006 but an average increase in the size of indem-
nity claims by 7.5%.9

We observed a low incidence of laparoscopic urological
procedures resulting in indemnity payment in the current
study. Compared to general surgery and gynecology, for
which laparoscopy was widely embraced more than a decade
ago, laparoscopy is a relative newcomer to urology. The
Physician Insurers Association of America obtains informa-
tion from 19 medical insurance companies under a data
sharing agreement, including 15 from the United States,
and 4 from Canada, the United Kingdom and Ireland. This
association reported an average lag time of 21 months from
injury until a suit is filed with an average of 2 to 5 years
until a suit reaches a conclusion10 and, therefore, is avail-

able for our review as CWIP. The current study did not
capture such cases. It is likely that potential cases of litiga-
tion in minimally invasive urology have not yet reached a
conclusion.

As reported by earlier investigators, most claims were
related to surgical procedures and their sequelae. Koontz
and Russell reported that vasectomy was the most common
claim generating procedure.7 Most recently Kahan et al
found that the most common surgical claim involved endo-
scopic procedures.8 In the current study oncological proce-
dures generated the most claims that were CWIP. This
difference may result from our study being limited to cases
of claims that were CWIP made and not simply brought.
This finding is in accordance with the recent findings of a
survey of 683 AUA members.1 In that study urological on-
cology was found to carry the highest burden of legal risk in
the field of urology.

Our first and foremost goal in performing this study was
to contribute to a decreasing the liability risk of practicing
urologists. Table 2 data may be most helpful to urologists for
identifying areas of liability risk, eg acute scrotum. This will
differ depending on the practice of individual urologists. We
caution the reader that this study of malpractice claims in
New York State may not be applicable to different regions of
the country.

The current study lacks certain data that would allow the
malpractice crisis to be viewed in greater perspective. We
only evaluated malpractice claims in urology that were
CWIP and not all malpractice claims filed in urology. Claims
filed during the period studied that went to trial with a
finding for the defendant (urologist) and those that were
dropped without going to trial were not captured in the
current study. All of them cost time and money. Such data
could be captured in a urological national malpractice claims
registry. This would allow for reliable data regarding claims
filed and the ultimate outcome of the same, ie dropped,
settled in favor of defendant or payment made. Variations by
region across the United States could also be evaluated. We
also did not capture the financial cost of practice patterns
influenced by malpractice concerns, ie defensive medicine.

Finally, urology represents only 1 specialty in a complex
medical delivery system. Of 23 specialties insured by the
MLMIC during the period studied urology ranked 12th for
the number of cases CWIP (469 files), 13th for average
indemnity payment per case closed ($211,803) and 12th for
total indemnity paid ($99,335,431). Total indemnity payment
by the MLMIC during the period studied was $4,773,711,952.

In the current study we did not evaluate proposals for
malpractice reform since this was not within the scope of our
investigation. Such proposals include placement of a cap on
noneconomic damages, limitations on attorney fees, allow-
ance of consideration of collateral sources of benefits by
juries and a mandate for periodic payments of damages. An
evaluation of market forces, such as slow economic growth,
and low interest rates and their potential influence on in-
surance rates, was not included in the current report.

CONCLUSIONS

In the current study surgical procedures were the greatest
generator of claims, the most common claims being oncolog-
ical. Emerging and new technologies, eg laparoscopy and
robotics, did not account for the increase in indemnity pay-

ments observed to date. Only further investigation will de-
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termine whether this is secondary to lag time in the closure
of suits related to these emerging technologies or to a lack of
such suits. The actual number of claims CWIP yearly re-
mained relatively constant. However, the indemnity pay-
ment per claim far outpaced that expected for inflation. The
observed increase in indemnity payment per claim would
appear to be a significant contributing factor to the current
malpractice crisis in urology.

Abbreviations and Acronyms

AACU � American Association of Clinical
Urologists, Inc.

AUA � American Urological Association, Inc.
CWIP � closed with indemnity payment

MLMIC � Medical Liability Mutual Insurance
Co.

UROPAC � American Association of Clinical
Urologists-American Urological
Association Political Action Committee
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EDITORIAL COMMENT

I believe that these authors accomplished their stated goal,
which is to provide data to practicing urologists to facilitate
risk reduction. However, as indicated in the text, there are
significant limitations to the study. They looked only at
cases CWIP for urologists insured by a single company in a
single state between 1985 and 2004.

The authors did not examine data regarding any claims
against urologists or those that were filed, dismissed,
dropped by the plaintiff or settled in court in favor of the
defendant urologist. Therefore, this is not an exposition of
the entire current malpractice crisis nor does it present itself
to be such. Despite these limitations urologists can decrease
their risk by a careful reading of this article.

I have been constantly amazed, puzzled and frankly quite
annoyed by the apparent lack of interest on the part of some

urologists in their own welfare. This is in sharp contradis-
tinction to trial lawyers, who comprehend the political pro-
cess and are willing to invest heavily to support their best
interests. For example, I understand the trial lawyers do-
nate $1,500 to their lobbying efforts for every $50 that urol-
ogists contribute. That is a startling fact and it should serve
as a wake-up call to urologists who have ignored the problem
to date.

The AACU (www.aacu.org) was founded in 1968. It is the
only national organization to serve urology with the sole pur-
pose of promoting and preserving the professional autonomy
and financial viability of each of its members. The resources of
the AACU are dedicated to inform members of the issues
affecting their practice and profession, and then to work di-
rectly to influence the resolutions of these issues. The AACU
has a network of state organizations with which it coordinates
its activities. They are also listed on its website. In 1992 the
Federal Election Commission approved the creation of
UROPAC, a political action committee sponsored by the
AACU. In 2002 an agreement between the AUA and AACU
resulted in UROPAC being co-sponsored by the 2 organiza-
tions. UROPAC is a separate segregated fund co-sponsored by
the AACU and AUA. UROPAC is a voluntary, nonprofit, non-
partisan organization of urologists, residents and students who
share an interest in organizing themselves for more effective
political action by electing and retaining pro-urology candi-
dates in Congress. None of us can afford to ignore the effect
that public policy makers have on the future of urology. Better
health policy affects every aspect of the urology profession from
malpractice insurance rates to the reimbursement received for
services. UROPAC is administered by a bipartisan, 24-member
board of urologists representing every section of the country.
Since UROPAC is a captive political action committee it can
accept contributions only from members of the AUA and/or the
AACU.

UROPAC does not limit its lobbying activities to the
malpractice crisis. It also addresses all issues pertaining to
the welfare of urologists and our patients, including Medi-
care reimbursement pay for performance measures and the
efforts of organized radiology to induce the passing legisla-
tion that would limit our ability to perform diagnostic imag-
ing. Pertinent websites are (www.aacu.org) for the AACU,
(www.capwiz.com/aacu/home) for the AACU Legislative Ac-
tion Center and (www.capwiz.com/sslac/home) for the State
Surgery Legislative Action Center.

I advise my residents to take at least 3 courses before
entering practice even if they are joining an established
practice or academic department, including a practice man-
agement course, a coding and billing course, and a risk
management course. While they are essential, I do not be-
lieve that they are adequate. Action is required. In the past
political and economic matters were left to older urologists.
This is folly since residents and younger urologists have the
most to lose by virtue of the presumed longer duration of
their remaining careers. I urge all residents and urologists
to become active and involved. The national climate in the
country appears to be ripe for significant reform of a system,
which in my opinion has outrageous abuses. A corollary to
this is the following: if you do not act, do not complain.

Richard J. Macchia
Department of Urology

State University of New York Downstate Medical School

Brooklyn, New York
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